
 

 

 
Report to:  Planning Committee Date of Meeting: 11 April 2012 
        Cabinet Member for  

Performance, Governance 
and Commissioning       

 
Subject: Consultation on National Standards for Sustainable Drainage Systems 
(SuDS) and the SuDS Approving Body process  
 
Report of: Jane Gowing Wards Affected: All.  
 
Is this a Key Decision?   No   Is it included in the Forward Plan? No 
 
Exempt/Confidential   No 
 

 
Purpose/Summary 
 
To inform members of the Government’s proposed new drainage applications and 
SuDS Approving Body processes and procedures; and to seek their endorsement of  
officer-level responses to the recent government consultation on the ‘National 
Standards for Sustainable Drainage Systems’ (SuDS) and related guidance about the 
new SuDS Approving Body process and procedures.  These relate to the 
implementation of provisions in the Flood and Water Management Act 2010 for 
sustainable drainage in new development.    
 
Recommendations 
 
That Planning Committee:  
 

1. Note and endorse the Sefton and Merseyside officer–level response to the recent 
government consultation on the National Standards for Sustainable Drainage 
Systems’ (SuDS) and related guidance about the SuDS Approving Body process 
and procedures. 

 
2. Note the proposed new drainage applications and SuDS Approving Body 

processes and procedures. 
 
3. Request that a copy of this report be passed to the Cabinet Member for 

Environment and to the Overview & Scrutiny (Environment and Regeneration) 
Committee. 

 
4. Request Cabinet to request the Council to delegate powers to determine 

applications, take enforcement action, accept sustainable drainage schemes for 
adoption and carry out other duties in relation to the drainage applications and 
SuDS Approving Body provisions of the Flood and Water Management Act 2010 
to the Strategic Director - Place. 

 
That Cabinet Member for Performance, Governance and Commissioning: 
 

1. Note the proposed new drainage applications and Sustainable Drainage 



 

 

Systems’ (SuDS) Approving Body processes and procedures. 
 
2. Request Cabinet to request the Council to delegate powers to determine 

applications, take enforcement action, accept sustainable drainage schemes for 
adoption and carry out other duties in relation to the drainage applications and 
SuDS Approving Body provisions of the Flood and Water Management Act 2010 
to the Strategic Director - Place. 

 
 
How does the decision contribute to the Council’s Corporate Objectives? 
 

 Corporate Objective Positive 
Impact 

Neutral 
Impact 

Negative 
Impact 

1 Creating a Learning Community  √  

2 Jobs and Prosperity  √  

3 Environmental Sustainability √   

4 Health and Well-Being  √  

5 Children and Young People  √  

6 Creating Safe Communities √   

7 Creating Inclusive Communities  √  

8 Improving the Quality of Council 
Services and Strengthening Local 
Democracy 

 √  

 
Reasons for the Recommendation: 
To inform members of Sefton’s officer-level response to the recent government (Defra) 
consultation about sustainable drainage of surface water, and about the proposed new 
consent process and decision-making body to implement this in new development 
schemes.      
 
What will it cost and how will it be financed? 
While the Council receives some Government funding for the implementation of local 
flood risk management, a proportion of which has been agreed towards the funding of 
1FTE post in the Coastal Defence Team, the full additional costs to the Council cannot 
yet be identified.  This is due in part to uncertainty about the implementation date and 
initial scope of the proposed new regime.  Members will be updated in due course. 
 
Implications: 
The full implications of the implementation of the relevant provisions of the Flood and 
Water Management Act 2010 have yet be assessed, but will be reported back to 
members in due course.  
 
Legal 
The Flood and Water Management Act 2010 sets out new statutory duties for Sefton , 
including as Sustainable drainage system Approving Body (SAB) and as Lead Local 
Flood Authority (LLFA).  
 



 

 

Human Resources 
The human resource implications of the implementation of the relevant provisions of the 
Flood and Water Management Act 2010 have yet to be assessed, but will be reported 
back to members in due course. 
  

Equality 
1. No Equality Implication      

2. Equality Implications identified and mitigated 

3. Equality Implication identified and risk remains  

 

 
Impact on Service Delivery: 
Once implemented, the provisions which are the subject of Defra’s consultation would 
introduce new, mandatory services to be delivered by the Council.  These would need 
to be integrated with delivery of existing services such as deciding on planning 
applications and Building Regulations consents.  The Committee report sets out 
potential impacts on service delivery, as far as can be identified at the current time.  
 
What consultations have taken place on the proposals and when? 
 
The Head of Corporate Finance and ICT (FD1464/12) has been consulted and would 
comment that there may be future financial and resource implications resulting from these 
consultations, the costs of which cannot properly be identified at this stage. However, as 
the process for sustainable drainage develops, members will be kept informed. 
 
The Head of Corporate Legal Services has been consulted (LD 813) and her comments 
have been incorporated into the main body of the report.    
 
Are there any other options available for consideration? 
No. 
 
Implementation Date for the Decision 
To be confirmed following the Government’s implementation of the various provisions of 
the Act. 
 
Contact Officer:  Andrea O’Connor 
Tel:   (0151) 934 3560 
Email:  Andrea.OConnor@sefton.gov.uk  
 
 
Background Papers: 
 
‘Consultation on the Implementation of the Sustainable Drainage Systems 
provisions in Schedule 3 of the Flood and Water Management Act 2010’, (Dec 
2011), DEFRA - see http://www.defra.gov.uk/consult/2011/12/20/sustainable-drainage-
systems-1112/     
  

√ 

 

 



 

 

1.    Background 
 
1.1 The Flood and Water Management Act 2010 includes a requirement for future 
development in England to incorporate sustainable drainage systems (SuDS), and sets 
out a new application and consent and SuDS Approving Body (SAB) process to achieve 
this.   The Government has recently consulted on a proposed approach to SuDS and 
SABs. 
 
1.2 The aim for sustainable surface water drainage (and flood risk management) in new 
development is to manage rainwater close to its source and on the surface where 
possible, for example through on-site storage or infiltration and retention.  This mimics 
natural processes, and reduces both the amount and rate of discharge of surface water 
from the site.  Conventional, ‘engineered’ piped drainage has a more limited on-site 
storage capacity, and is usually designed to convey surface water run-off rapidly from a 
site, through a public sewer.   
 
1.3 The Defra consultation document notes that (para 5.10): 

“Implementation of the new requirement for approval of drainage plans by the 
SAB before construction work can commence will require a change in behaviour 
and a new way of thinking about drainage in the future. Sustainable approaches 
should be considered before traditional underground, pipe to sewer systems”.  

 
1.4 Sefton, as a unitary authority, will be the SuDS Approving Body and will both receive 
applications and issue consents.  The Government have not yet confirmed the 
implementation date for this new system, but it is most likely to be October 2012, or 
failing that, April 2013 or October 2013, for some types of development. The 
Government have yet to confirm whether the new system will apply to some or all 
development, and any phasing.   
 
1.5 The new emphasis on sustainable management of surface water and its flood risk is 
related to various factors, including: 

• The need to reduce the risk of surface water and related flooding as a result of 
development; 

• The summer 2007 floods, where surface water flooding caused significant 
problems, for example in Hull; 

• The subsequent Pitt Review, which had a big influence on the content of the 
Flood and Water Management Act 2010; 

• The need to control pollution, improve water quality and biodiversity; 
• Climate change, including more intense rainfall which is likely to increase the 

number and severity of surface water flooding incidents; 
• To reduce the extra load on public sewers and the need for additional capacity - 

across the country  a significant proportion of surface-water or combined (surface 
water and foul) sewers are at or near capacity;   

• To provide more certainty for developers that SuDS will be adopted. 
 
1.6 Members will be aware that surface water flood risk is a significant issue for Sefton, 
as around 40,000 properties could be affected by such flooding in a 1 in a 100 year 
storm event. The summer 2010 flooding in Seaforth indicates the impact of such 
flooding.   
 



 

 

1.7 At the same time, the increased use of SuDS may be a challenge in some parts of 
Sefton, such as the Bootle area, because of factors such as the density of development, 
ground conditions and lack of watercourses for surface water to flow into.  In parts of 
Sefton the water table is high, and such groundwater could reduce the rate of infiltration 
and increase the amount of surface storage of water needed.  This could affect the 
viability of development schemes.  
 
1.8 For some sites in Sefton, the most sustainable surface water drainage system could 
be closer to the engineered, underground storage tanks and pipes discharging to 
sewers, than to the ‘traditional’ view of SuDS as ‘green’ storage channels, ponds and 
wetlands.   
  
 
2. Proposed new system - key points  / overview  
 
2.1 The key points of the new SuDS and SABs process are:   
 

a) New emphasis on sustainable drainage systems (SuDS) for surface water in new 
development – these must be the first choice, and if they are not appropriate 
developers must actively demonstrate why they are not; 
 

b) Removal of the automatic right for developers to connect surface water run-off to 
public sewers;  
 

c) A new applications and consents process for SuDS – administered by Sefton’s 
Local Planning Authority as SuDS Approving Body (SAB).  Drainage applications 
can be submitted directly to the SAB, or, in combination with a planning 
application, to the Council as local planning authority.  However, the SAB’s 
decision on the drainage application is independent of the local planning 
authority’s decision on the planning permission; 
 

d) Drainage application fees to be set by the Government for the first three years, 
with the intention that Councils then decide the level of fees locally; 
 

e) National Standards for SuDS, which currently focus mainly on run-off rates  not 
necessarily the best SuDS for the site or area, and do not cover for example the 
issue of relative capital costs versus long-term maintenance costs after adoption; 
 

f) The National Standards include: 
• Prescribed rates of run-off peak flow rates and volume of run-off)  for both 

greenfield sites and previously developed land  
• Prescribed destinations for surface water runoff, in order of preference:  

o discharge in to the ground,   
o discharge into a surface water body (such as a watercourse), 
o discharge into a surface water sewer, 
o discharge into a combined sewer;       

 
g) Defra intend to produce guidance on implementing the SuDS process, but this is 

still to be developed; 
 



 

 

h) The National Standards can be supplemented by policies in development plans 
which set out additional requirements, to reflect local circumstances.  These local 
policies are in effect material considerations when the local planning authority 
makes decisions on planning applications  and  on drainage applications; 
 

i) Drainage applications must be approved by the SAB if they meet the National 
Standards and any local policy requirements; 
 

j) The Council as SAB must adopt all drainage schemes for more than one property, 
once they have been approved and implemented in accordance with the approved 
scheme. It then becomes responsible for maintenance of the SuDS.  (Public 
sewers remain with United Utilities, and highways authorities (Sefton Council and 
the Highways Agency) remain responsible for highways drainage systems). Long-
term funding mechanisms for adoption and long-term maintenance are still to be 
determined by the Government. 
 

k) While the Council must adopt all drainage schemes for more than one property, 
single properties include blocks of flats/flat conversions, single dwelling houses, 
offices, industrial development of commercial estates and hospitals.  

 
l) The Government has yet to decide whether to phase in the new system gradually, 

for example applying it in the first years only to major development of 10 homes of 
more and the non-residential equivalent, or applying it from the start to all 
development with drainage implications; 
 

m) Non-performance bonds, to be returned to developers once a scheme has been 
completed in accordance with the approved plans; 
 

n) Drainage applications process broadly similar to the planning applications 
process, for example regarding rights of appeal and enforcement procedures.  
The drainage application/SAB process is designed to dovetail to the planning 
applications process.  For example Defra’s consultation documents suggest a 12 
week time limit for determination of drainage applications for major schemes, and 
a 7 week time limit for other schemes. 
 

   
3. Comments of the Head of Planning Services  
 
3.1 The Planning Service has a key role in the implementation of these new regulations.   
Officers are currently working with colleagues to establish procedures for the 
introduction of these new consents, within the overall applications consent regime 
already administered by Development Management.  It is anticipated that these 
procedures will be drafted by June 2012, and members will be updated in due course. 
 
3.2 In principle the increased emphasis on sustainable drainage and management of 
surface water in new development schemes is welcomed.  However, key areas of 
concern include the: 

a) Financial and resource implications of the new system; 
b) Need for additional policy requirements for SuDS in Sefton. 

 



 

 

3.3 Officer level comments on the details of the consultation documents have been 
submitted for Sefton Council (see Annex A) and on behalf of the consensus of four Lead 
Local Flood Authorities on Merseyside (Knowsley, Liverpool, Sefton, and Wirral) (see 
Annex B).  
 
Financial and resource implications of the new system 
3.4 The full financial implications of the implementation of the new regulations are not 
yet known.  They will be reported to members in due course.  For example, as set out in 
para 1.4 above, the implementation date of the new regime is not yet known. Also, as 
set out in paras 1.4 and 2.1(l) above, the initial scope of the new system - and hence 
the likely number of drainage applications each year - is not yet known.   
 
3.5 Sefton officers have commented to Defra that an implementation date of October 
2012 is not [easily] achievable, given the short timescale and the absence of a final 
scheme. October 2012 is in the middle of the financial year, budgets have already been 
set and there will be issues with staff resources, potential recruitment and training.  
Ideally Sefton would want a 12 month lead in period once the process has been 
finalised by Government – i.e. an October 2013 implementation date. 
 
3.6 The Impact Assessment accompanying the Defra consultation document sets out 6 
options for the introduction of the regulations and predicts a range of potential resource 
implications according to each; ranging from a potential for the need of between 1.5 and 
17 FTE staff members. 
 
3.7 Members should note that on 14 April 2011, a report to Cabinet set out the 
Government funding for the implementation of local flood risk management.  This was 
set at £120,600 for 2011/12 and £157,900 for 2012/13.  A proportion of this funding has 
been agreed towards the funding of 1FTE post in the Coastal Defence Team.  It is 
anticipated that a further resource will also be required within Planning Services in order 
to undertake the role of SAB. 
 
3.8 Whilst the financial implications are as yet unknown, in general terms there are two 
main sets of costs: 

• Resource implications of the new drainage applications process;  
• Longer–term resource implications of the Council’s duty to adopt and maintain the 

sustainable drainage systems. 
 
Resource implications of the new drainage applications process;  
3.9 The implementation of the new system is likely to require additional officer 
resources to process and administer the new drainage applications; and specialist 
technical officer resources to provide the advice needed to determine the applications, 
monitor implementation and adoption of SuDS. 
 
3.10 A significant proportion, but not all of this officer resource will need to be located in 
the Planning Services, mainly in the Development Management, administration and 
enforcement teams. There is also likely to be an important role for Building Control 
officers.  While the new drainage application and SAB process is intended to dovetail to 
the planning applications process, the Government appears to have given less thought 
to the relationship with the Building Regulations process.   
 



 

 

3.11 The drainage of a building is a fundamental consideration under the Building 
Regulations and any SuDS design will be required to be in compliance with the 
requirements of the Building Regulations. Liaison with Building Control will be needed, 
to make avoid a situation where the SAB may approve a SuDS design which conflicts 
with the Building Regulations. 
 
3.12 Specialist technical expertise will also be required from Capita (Drainage team) , 
Building Control and potentially Highways Drainage, Merseyside Environmental 
Advisory Service (MEAS) and other officers, and landscape advice.  This will all need to 
be considered alongside the current financial pressures faced by the Council. 
 
Longer –term resource implications of the Council’s duty to adopt and maintain 
the sustainable drainage systems 
3.13 Long-term funding mechanisms for adoption and long-term maintenance of SuDS 
are still to be determined by the Government. 
 
3.14 Notwithstanding this, as well as administration requirements, there is a need for 
specialist technical officers to inspect SuDS once implemented, to make sure that they 
are constructed in accordance with the approved drainage plans and that they are 
effective. There is also a need for other specialist input arising from the adoption 
process. 
 
3.15 An important priority is for the Council to avoid possible liabilities due to the 
adoption of a poorly performing or inadequate SuDS, or one which requires high levels 
of, and intensive, on-going maintenance.  
 
Other resource implications 
3.16 In addition to the financial implications outlined above, these new regulations will 
require training and ‘up-skilling’ of both Officers and Members. 
 
Finance and resources overview  
3.17 While the Council receives some Government funding for the implementation of 
local flood risk management, a proportion of which has been agreed towards the 
funding of 1FTE post in the Coastal Defence Team, the full additional costs to the 
Council cannot yet be identified.  This is due in part to uncertainty about the 
implementation date and initial scope of the proposed new regime.  Members will be 
updated in due course. 
 
Need for additional policy requirements for SuDS in Sefton. 
3.18 The consultation documents state that the National Standards can be 
supplemented by policies in development plans which set out additional requirements, 
to reflect local circumstances.  In effect these would be material considerations when 
the local planning authority makes decisions on planning applications and when the 
SuDS Approving Body makes decisions on drainage applications. 
 
3.19 It is likely that Sefton would benefit from local policies.  These might be set out in 
the Core Strategy, Local Flood Risk Strategy or a Supplementary Planning Document 
(SPD) linked to development plan policies.    For example, these might:  

• Take account of wider flood risk management issues in Sefton, including flood 
resilience and flood resistance;    



 

 

• Emphasise the need for developers to take full account of site soil, groundwater, 
drainage, topography, ecology and water quality characteristics; 

• Set out a preference for particular types of sustainable drainage system in certain 
areas sites, and set general parameters for preferred levels of future 
maintenance; 

• Set out situations where permitted development rights for permitted development 
such as paving over of rear gardens could be limited. 

 
3.20 Sefton’s planning policy officers are currently taking the lead on a joint, 
Merseyside-wide SPD to some of these issues.  Any SPD will be subject to the usual 
consultation procedures, and it is anticipated that this would be reported to Planning 
Committee during the summer of 2012.   
 
3.21 It is also intended for the issue of SuDS to be a subject of Member training in the 
programme to be arranged for the coming months. 
 
 
4. Conclusions / recommendations 
 
4.1 The new proposals will require a change in behaviour and a new way of thinking 
about surface water drainage in the future; for developers, Officers and Members. They 
will also have financial, resources and other implications for the Council - implications 
which are not yet fully quantified. Members will be updated on these issues in due 
course. 
 
4.2 In the meantime, Planning Committee are requested to:  
 

1. Note and endorse the Sefton and Merseyside officer–level response to the recent 
government consultation on the National Standards for Sustainable Drainage 
Systems’ (SuDS) and related guidance about the SuDS Approving Body process 
and procedures. 

 
2. Note the proposed new drainage applications and SuDS Approving Body 

processes and procedures. 
 
3. Request that a copy of this report be passed to the Cabinet Member for 

Environment and to the Overview & Scrutiny (Environment and Regeneration) 
Committee. 

 
4. Request Cabinet to request the Council to delegate powers to determine 

applications, take enforcement action, accept sustainable drainage schemes for 
adoption and carry out other duties in relation to the drainage applications and 
SuDS Approving Body provisions of the Flood and Water Management Act 2010 
to the Strategic Director - Place. 

 
The Cabinet Member for Performance, Governance and Commissioning is requested 
to: 
 

1. Note the proposed new drainage applications and Sustainable Drainage 
Systems’ (SuDS) Approving Body processes and procedures. 

 



 

 

2. Request Cabinet to request the Council to delegate powers to determine 
applications, take enforcement action, accept sustainable drainage schemes for 
adoption and carry out other duties in relation to the drainage applications and 
SuDS Approving Body provisions of the Flood and Water Management Act 2010 
to the Strategic Director - Place. 

 



 

 

Annex A: Sefton response to the DEFRA consultation (officer-level)  
 

SuDS consultation questionnaire  - response from Sefton MBC (March 2012) 
 
1. We have based our proposals on the evidence, outlined in our Impact 
Assessment, of the impact of surface runoff on future development and the 
benefits of SuDS. Do you have any additional evidence that may alter the 
recommendations of the Impact Assessment? 
No. But consideration should be given to changes in land use. 
 
2. We propose that SAB approval will not be required for the first 12 months for: 
• Developments that already granted planning permission before commencement; 
or  
• Developments with one or more reserve matters where an application for 
approval of the reserve matter(s) is made; or 
• A valid planning application that was submitted before commencement 
 
Do you agree with this approach for transitional arrangements, if not please 
explain why? 
Yes, as it will allow process to be put in place. 
 
3. We propose implementing on the common commencement date of 1 October 
2012; do you agree this is reasonable? If not would you prefer an implementation 
date of April 2013, October 2013 or after 2013? 
No, the start date is not achievable (Oct 2012) as we are just over 6 months away from 
implementation and the document is still out for consultation so we are not able to start 
preparing.  
Additionally it is in the middle of the financial year, budgets have already been set and 
there will be problems with recruitment and training, not sure what internal skills are 
required.  
Ideally there should be a 12 month period, after the documents have been approved, to 
get everything in place. So October 2013 
 
4. We understand that there may be capacity issues for SABs to meet their new 
duty to approve drainage. We are therefore considering whether to phase 
implementation of the requirement for approval. Do you think a phased approach 
is necessary? 
No, we would not prefer a phased development, it may delay implementation further.  
 
5. Do you agree that development under a Neighbourhood Development Order 
should be exempt from the requirement of SAB approval? 
No, but each development should be assessed uniquely.  
 
6. Drainage for surface runoff should be sustainable and affordable to build and 
maintain. Do the National Standards deliver this? 
No, the main drive in the documentation is the affordability of the build with little concern 
for cost of maintenance, which should also state that the maintenance cost does not 
also exceed those of conventional methods.  
  
7. Affordable sustainable drainage systems for surface runoff are those 
comparable in costs with a conventional alternative. Do you agree? 



 

 

Not enough known about Suds i.e. costs to answer this. 
 
8. We propose that the SAB must determine an application for approval within 12 
weeks where it relates to major development or a county matter and 7 weeks 
where it relates to other development. But could applications be determined in 
less time? 
Possibly but ideally it should mirror the planning process of 8 weeks for small 
developments and 13 for major.  
 
9. Do you think guidance for calculating the amount required for a non-
performance bond is necessary? 
Yes, having guidance will avoid disagreements etc. 
 
10. Do you agree with our proposals to set approval fees for three years? If you 
disagree, please explain why and provide any supporting evidence. 
Yes 
 
11. We propose that the fee for each inspection of the drainage system should be 
set on a cost recovery basis rather than to a fixed fee. Do you agree with this 
proposal? 
Yes 
 
12. We propose to make arrangements for fees for applications to vary an 
approval, re-submitted applications, discounted fees, and fees for cross area 
approvals as well as the refunds of application fees. Do you agree that this 
covers all the scenarios for which fees are likely to be needed? If not, please 
explain what is missing and provide further explanation if required. 
Yes 
 
13. We propose setting a time limit of 21 days for statutory consultees to respond 
to the SAB. Do you agree with the timeframe proposed? 
Yes 
 
14. We propose to give enforcement powers to the SuDS Approving Body and the 
local planning authority. Do you agree? 
Yes 
 
15. Do you agree that the proposed powers of entry are reasonable and 
proportionate?  
No. Need more powers once the SuDS is built for maintenance especially as we may 
need to move plant across adjacent private properties.  
 
16. We propose that claims for compensation related to powers of entry and 
temporary stop notices must be submitted within 12 months of the powers being 
exercised or the notice being withdrawn/ ceasing to have effect. Do you agree, if 
not please explain why?  
Yes 
 
17. We propose that, as in planning, a time limit of four years is set for when the 
SAB is able to give an enforcement notice. Do you agree, if not please explain 
why? 



 

 

We believe 10 years would be more suitable in line with planning enforcement time 
limits. 
 
18. Are the criminal offences proposed in the draft statutory instrument 
appropriate and proportionate?  
Yes, based on current understanding. 
 
19. We propose to provide similar procedures for appeals against SuDS 
enforcement notices to those which currently apply to planning enforcement 
appeals (written representation, hearing or inquiry). Do you agree, if not please 
explain why? 
Yes 
 
20. We propose for a register of SuDS enforcement notices that mirrors the 
register for planning enforcement notices. Do you agree?  
Yes  
 
21. For the purpose of the SAB's duty to adopt, "sustainable drainage system" 
means those parts of a drainage system that are not vested in a sewerage 
undertaker. Do you agree this provides certainty and clarity on what is adoptable 
by the SAB? 
No. It is not helpful to have a definition based on a wholly negative statement. It should 
say what it is, not what it isn’t. And using this definition where does the system start and 
finish i.e. were is the sewer undertakers pipe as there maybe a pipe from the 
attenuation tank/pond to the sewer, the tank is the SuDS not the connecting pipework to 
the sewer. 
 
22. The SAB’s duty to adopt does not apply to a single property drainage system. 
We propose that "a drainage system or any part of a drainage system is to be 
treated as designed only to provide drainage for a single property if it is designed 
to provide drainage for any buildings or other structures that, following 
completion of the construction work, will be owned, managed or controlled by a 
single person or two or more persons together".  
Is our definition clear on what will or will not be adopted, if not please provide an 
alternative definition? 
No quite. What happens when a large property is converted into two plus flats, or a barn 
conversion without changing the drainage system.  
 
23. We propose that the SuDS Approving Body should determine a request for 
adoption within 8 weeks. Do you agree with this timeframe?  
No. 8 weeks is not long enough to ascertain if the SuDS is working as designed. It 
needs to be at least 12 months in line with approvals of Section 38 of the Highways Act 
1980.   
 
24. We propose for the SAB to have a 28 day time limit for administrative 
processes such as notification, return of bonds, the process of registration or 
designations. This time limit applies throughout the SuDS process. Do you agree 
with this timeframe?  
It should preferably be 3 months or as otherwise agreed with the application. Councils 
may not be able to turn the request around so quickly, as there is paperwork to 
complete etc. 



 

 

 
25. We propose that all statutory undertakers must notify the SuDS Approving 
Body at least four weeks in advance of works that may affect the SuDS’ 
operation. Do you agree with this timeframe? 
Yes, except in emergencies 
 
26. We propose upon completion of the works, the SAB must decide within 12 
months if it is satisfied that the SuDS functions in accordance with the National 
Standards. Do you agree?  
Yes 
 
27. We propose that an appeal must be made within six months of the SAB's 
decision or within six months of when the decision was due. Do you agree? 
Yes 
 
28. We propose to adopt similar procedures for SuDS appeals to those which 
currently apply to planning appeals (written representation, hearing or inquiry). 
Do you agree, if not explain why?  
Yes 
 
29. Should we take action to avoid the increase of un-adopted SuDS? If your 
answer is no, please explain why? 
Yes 
 
 
Additional points of concern arising from the Consultation on the Implementation of the 
Sustainable Drainage Systems provisions in Schedule 3: 
 
2.1 d Maintenance  
Initial Construction versus maintenance– future costs and capital renewal 
Maintenance regime should be provided by the developers. But if maintenance is not 
done as specified are the council liable for flooding if it fails. Clarification required on this 
point. 
Capital Maintenance and life time affordability may be an issue for the LLFA. 
 
Performance specification identified but there is no build standard specification, as there 
is with adopting highways. 
 
The consultation document it would appear that the SAB is only looking at the 
performance specification of the SuDS. Would the SAB still have to accept SuDS based 
purely on performance even if it was not ideal i.e. little consideration to aesthetics or 
biodiversity for example. 
 
How does the SAB show some aspect of the SuDS design is or is not reasonably 
practical, will the onus be on the SAB to establish this or on the developer to provide 
evidence. 
 
Functionality  
2.4 a) Eight weeks is not long enough to judge whether the SuDS is functioning 
correctly, i.e. the vegetation will not have had time to establish and the chances of 



 

 

seeing significant rain are slight especially as most developments happen during the 
summer months.  
 
b) making a presumption it is working is far from ideal and could lead to a system being 
adopted before it has been tested by the weather etc. Leading to significant liabilities for 
Councils. 
 
National Standards 
The onus seems to be on the SAB to prove that a SuDS will not work, not the 
developers to prove it will.  
 
Section A  
Discharge into the ground – the developer needs to show that it is appropriate. Soil 
infiltration should be both spatial and temporal and tested.  
 
Do the council have scope to deny connection to a highway drain.  
 
Section B Peak Flow rate and Volume  
B3 High Rainfall - B9 applies – there is no B9. 
 
Needs to identify what a critical peak rainfall event is for each site i.e. time limited or 
rainfall rate as topography will be different etc. 
 
May need clarification on the term Greenfield site there are a number of definitions. 
 
The National Standards mention 1 in 100 yr rainfall events, but should this include a 20 
to 30% increase to account for climate change ? as it states in 2.1 e.  
 
There does not appear to be an incentive to improve drainage on a brownfield site 
potentially missing an opportunity to improve the local drainage. 
 
Section D – Function 
 
The design life of a development will be many hundreds of years. There needs a 
recognition that there will be a need for capital renewal costs to be covered in some 
form.  
 
Consideration needs to be given to embodied energy of the whole SuDS instead of 
electric energy for pumping. 
 
Are SABs/council allowed to give developers guidelines as to what are considered 
reasonable needs, appropriate SuDS approaches given site soil and drainage 
conditions, and other local issues and requirements such as water quality, aesthetics, 
biodiversity. 
 
D6 needs to be clearer, does it mean the developer should take account and show the 
flow path when the 1 in 100 year level is exceeded.  
 
D7 What does the second sentence mean? What does it expect the developer to 
provide? 
 



 

 

Who approves the drainage plan (including a maintenance (and possible capital 
replacement) schedule)? 
And if the council fail to follow the drainage plan are the council liable.  
 
Will there be guidelines or standards produced for the drainage plan? 
 
What negotiations are allowed regarding the drainage plan? The SAB will inspect the 
overall SuDS, possibly not the drainage plan; can the SAB challenge the drainage plan 
i.e. if the suggested maintenance regime is overboard.  
 
Flexibility –  
Can the council vary the drainage plan with SAB approval?  
Can the SAB review and vary the drainage plan as it considers necessary?  
 
 
D9 info – who are the responsible partners 
 
Definition clarity on dwelling versus house versus home. Properties that change 
occupancy i.e. large house converted to flats, barn conversions. 
 
Overall a major issue is the liability to the council that we unknowingly adopt a sub-
standard SuDS and we are left with the legacy.  
 



 

 

Annex B: Merseyside-wide response to the DEFRA consultation  

Merseyside Response to the SuDS consultation. 
This is a response to the SuDS consultation based on the consensus of the four Lead 
Local Flood Authorities on Merseyside (Knowsley, Liverpool, Sefton, and Wirral). It was 
written by the Merseyside Flood Risk Coordinator, a local levy funded post to manage 
flood risk in partnership with local authorities the Environment Agency and United 
Utilities across Merseyside. All Merseyside authorities are responding directly to the 
consultation but felt a response summarising the key issues would be useful, this 
response does not include the specific issues related to individual local authorities.  
 
Commencement 
No LLFAs on Merseyside though it possible to gear up to start a SAB and have the 
necessary staff, training, processes, procedures and IT support systems in place to start 
in October 2012. Furthermore, if work started now on implementation it would be 
considered a challenge to get things in place by April 2013 especially as there is 
uncertainty regarding changes following the consultation. It was suggested that April 
2013 would be the earliest possible commencement date and consideration should be 
given to October 2013. All Merseyside authorities thought a phased approach would 
help to build capacity. 
 
Existing Planning Permissions 
The proposal in the consultation documents proposes SAB approval would not be 
required for the first 12 months for submitted planning applications, developments with 
reserve matters and developments with planning permission. Does this mean these 
would require a SuDS and SAB approval (and redesign of the site drainage system) if 
work had not started on site within the 12 month following commencement? 
 
Neighbourhood Development Orders  
No Merseyside lead local flood authorities thought Neighbourhood Development Orders 
should be exempt from SAB approval. 
 
Affordability Clause 
All Merseyside LLFAs were concerned with the affordability clause for the following 
reasons: 

• It could encourage developers to build basic SuDS designs and not ones with 
multiple benefits. 

• It was perceived as a bit of a “get out clause” for developers with potential run-off 
being higher than desired. 

 
Maintenance Costs 
There is concern from all Merseyside authorities about the maintenance liability 
associated with adopted SuDS, although the impact appraisal allows for £36 per annum 
per housing unit which would likely cover costs on the larger sites, there was some 
concern about maintenance costs of smaller scale SuDS covering a handful of 
properties. For the impact assessment these costs would likely balance out, however 
some authorities may have lots of smaller infill development. Could maintenance costs 
be recovered on an actual cost basis, at least initially, until these costs are better 
understood. 
 
Capital vs. Maintenance Costs 



 

 

It was perceived that there may be issues related to design and maintenance costs. 
There may be a trade off between the capital costs of the SuDS and the long term 
maintenance costs (and possible capital maintenance or replacement costs). With the 
affordability option making the lowest cost design likely, this may not be designed with 
low cost maintenance in mind (or amenity and biodiversity). A LLFA would be reluctant 
to adopt SuDS where the ongoing maintenance costs were a burden and could possibly 
want to reject an application on the basis on onerous long term maintenance or capital 
maintenance costs. The approach to approval should emphasise whole life costs of the 
SuDS. 
 
Approval Timescales (Q8, Q13, Q17) 
All Merseyside authorities wanted to timescales for application approval to align with the 
current planning system timescales (12 weeks and 7 weeks). Twenty one days was 
considered adequate for consultees. 
 
Fees- Questions 9 to 12.  
All the Merseyside authorities answered yes to these proposals. 
 
Enforcement Powers 
All Merseyside authorities were in agreement with the proposal to have enforcement 
powers. 
 
Powers of Entry 
There was some concern about powers of entry where the SuDS is on private land and 
has been adopted, powers of entry have not been explicitly written for SuDS 
maintenance (like they have for designated features). Clarity of what part of the act 
enables access (or changes to other acts) would be useful, does access depend on 
designation or is the SuDS effectively a watercourse ? 
 
Q16 to Q20 
All Merseyside authorities agree with the proposals as they generally align with the 
current planning processes. 
 
Definition of the SuDS 
Concern was expressed about the definition of the SuDS mainly to avoid maintenance 
of individual owners’ surface water drainage system. Generally the Authorities would 
like the extent of the SuDS to be defined on an “approved drainage system” plan and 
possibly “as built” records.  
 
Timeframe for Adoption 
It was considered that 8 weeks to approve a drainage system was too short to assess if 
the SuDS were fully functional and it really should have a 12 month maintenance period 
similar to S38 highway adoption. 
 
Questions 24 to 29 
In general all Merseyside authorities were in agreement with the proposals. 
 
Liability for Flooding 
There was some concern about liability if properties flooded, some clarity would be 
useful. It is implied that maintenance (to the agreed maintenance plan) is a duty after 



 

 

adoption. If properties flooded would the SAB be liable if it could be shown that the SAB 
had not followed the agreed drainage plan’s maintenance schedule to the letter?  
 
Nigel Worthington- Merseyside Flood Risk Co-ordinator 
nigel.worthington@liverpool.gov.uk 
 


